
CHILDREN'S COURT OF WESTERN AUSTRALIA 

Judicial Secretary:  
Telephone:  
Fax:  

The Principle Research Officer 
Community Development and Justice Standing Committee 
Parliament House 
4 Harvest Terrace 
WEST PERTH WA 6005 

Dear Mr Katsambaris, 

PRESIDENT'S CIIAlvlBERS 
160 PIER STREET 
PERTH WA 6000 

Our ref: R 1 03 

Inquiry into the Magistrates Court of Western Australia's Management of 
Matters Involving Family and Domestic Violence 

Thank you for your letter dated 28 August 2019 inviting the Children's Court of 
Western Australia to comment on the issues raised in the terms of reference. 

The Children's Court of Western Australia deals with family and domestic 
violence in: 

1. Family violence restraining order proceedings (FVROs)
2. Protection and care jurisdiction
3. Children's Court criminal jurisdiction

1. FVRO proceedings

FVRO applications made on behalf of or by a young person under the age of 18 
years are dealt with by a magistrate in the Children's Court. 

All magistrates in Western Australia have dual commissions to preside in both 
the Children's Court and the Magistrates Court. In Perth and the metropolitan 
area a dedicated Children's Court magistrate will preside over the hearing of 
FVRO applications. In regional areas and remote courts the regional magistrate 
will sit as a Children's Court magistrate in order to deal with the applications. 
Statistics show that in the financial year 2014 to 2015 a total of 374 FVROs were 
made in respect of children. This number escalated significantly in the financial 
year 2018/2019 to 585. The numbers of applications received by the court and 
the number of orders ultimately made continues to rise. 
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The process for applying for a FVRO is the same process whether the applicant 
is under the age of 18 years or over the age of 18 years. In many cases an adult 
will appear on behalf of a child who requires protection however older children 
may make their own applications and appear on their own behalf. 

Legal Aid of WA (LAWA) does not fund advice and representation for young 
people in relation to the completion of an application, the initial appearance, 
interim appearance or final hearing. 

LAWA has videos online and online written material that may provide a young 
person with very limited information relating to the FVRO process. LAWA 
recognise that not all applicants in the Children's Court jurisdiction are literate 
and that many applicants suffer from trauma, impairment or disability and 
experience very difficult circumstances. Even with written or video information it 
is stressful and difficult for a young person to apply for VRO proceedings, 
particularly if the young person has been the victim of family violence. 

The court registry staff in the Children's Court at Perth are very helpful and have 
received significant training in dealing with young people. They will patiently 
assist an applicant to complete the documentation and will also explain the 
process. Registries in the metropolitan, regional and remote courts are also very 
helpful however those courts will also have competing demands on their time 
and availability. They do not deal primarily with young people and may not be 
able to provide support. 

Appearing in a magistrate's court is daunting for a self-represented adult who 
has filed an initial application. This fear and apprehension is greater for a young 
person who may feel very uncomfortable representing themselves in a formal 
court hearing. 

The Children's Court is aware of the need to try to communicate with young 
people who suffer from trauma, impairment and other disabilities and is aware 
of the need to provide interpreters for young people who have english as a 
second language. However not all levels of distress and impairment will be 
obvious to the court staff at the time when the application is filed nor will the 
young person's limited ability to understand English necessarily be clear. There 
are real dangers that the young person may find the process overwhelming and 
choose not to proceed or may be further traumatised by having to represent 
themselves in respect of FVRO applications. 

You may choose to invite submissions in respect of FVROs in relation to young 
people from the following organisations: 

• Legal Aid WA
• Aboriginal Legal Service WA
• Women's Law Centre of WA (Djinda Services)
• Aboriginal Family Law Service
• Family Inclusion Network of WA
• Youth Legal Service.
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1. Protection and Care Cases

The Children's Court of Western Australia has the jurisdiction to deal with 
protection and care applications brought on behalf of the Chief Executive Officer 
of Department of Communities pursuant to the Children and Community 
Services Act 2004 (CCSA). 

The Act specifically provides that the best interests of the child are paramount 
(s. 7 - 10). Section 8 of the Act states: 

8. Determining best interests of child

(1) In determining for the purposes of this Act what is in a child's best interests
the following matters must be taken into account -

(a) the need to protect the child from harm;

(b) the capacity of the child's parents to protect the child from harm;

(c) the capacity of the child's parents, or of any other person, to provide
for the child's needs;

(d) the nature of the child's relationship with the child's parents, siblings
and other relatives and with any other people who are significant in
the child's life;

( e) the attitude to the child, and to parental responsibility, demonstrated
by the child's parents;

(J) any wishes or views expressed by the child, having regard to the
child's age and level of understanding in determining the weight to be
given to those wishes or views;

(g) the imp01iance of continuity and stability in the child's living
airnngements and the likely effect on the child of disruption of those
living arrangements, including separation from 

(i) the child's parents; or

(ii) a sibling or other relative of the child; or

(iii) a carer or any other person (including a child) with whom the
child is, or has recently been, living; or

(iv) any other person who is significant in the child's life;

(h) the need for the child to maintain contact with the child's parents,
siblings and other relatives and with any other people who are
significant in the child's life;

(i) the child's age, maturity, sex, sexuality, background and language;

G) the child's cultural, ethnic or religious identity (including any need to
maintain a connection with the lifestyle, culture and traditions of
Aboriginal people or Torres Strait Islanders);

(k) the child's physical, emotional, intellectual, spiritual and
developmental needs;

(la) the child's educational needs; 
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(I) any other relevant characteristics of the child;

(m) the likely effect on the child of any change in the child's
circumstances.

The primary role of the Children's Court is to decide if the child is in need of 
protection by determining whether the order sought should be granted or 
dismissed. 

Section 43 of the CCSA outlines the types of protection orders that the 
Department can seek. The applications are as follows: 

• Protection order (supervision): a supervision order allows the child to
remain with either parent or both parents but permits DoC workers to see
the child and check to make sure the child is safe. Parental responsibility
remains with the parents, not with the DoC.

• Protection order (time-limited): a time limited protection order gives
parental responsibility to the CEO of the DoC. The DoC is in charge of
important decisions for the child, including where the child is placed.
Generally, the DoC will seek a time-limited order with the intent of
reunification with one or both of the parents. A time-limited order is
restricted to two years.

• Protection order (until 18): a protection order (until 18) will grant parental
responsibility with the DoC until the child turns 18. This order is usually
sought when the DoC considers that long term arrangements are in the
best interest of the child.

• Protection order (special guardianship): a special guardianship protection
order allows for a carer or carers to be granted parental responsibility for
a child. Once a special guardianship order has been made, the DoC no
longer has parental responsibility.

Parents have three choices when the DoC applies for one of the above orders: 
The parent may consent to the order, neither consent or oppose the order, or 
oppose the order. If one or both of the parents oppose the order, then the matter 
will proceed to trial. 

The DoC investigates allegations of physical abuse, sexual abuse, emotional 
abuse and neglect against a child. A child may be taken into care if they have 
suffered abuse which is defined as follows: 

• Physical abuse: when a child is physically hurt by the child's caregiver.
Physical abuse also includes putting the child in a situation where they
might suffer physical injuries inflicted by another person.

• Sexual abuse: when a child is exposed to or involved in sexual activity
that is age or developmentally inappropriate. It includes when a child is
bribed, coerced or forced to engage in these inappropriate activities. It
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also includes circumstances where the caregiver fails to protect a child 
from sexual abuse. 

• Emotional abuse: includes but is not limited to psychological abuse (such
as threatening, belittling or calling the child names that minimise their self
worth) and exposure to family violence.

• Neglect: this encompasses situations where the parent fails to provide
appropriate care for their child, including not having access to appropriate
housing, food or necessary medications.

A recent research paper prepared by the Department of Justice identified that 
Aboriginal children in Western Australia are overrepresented in the care of the 
DoC being 55% of the children in care. 

In the 2017/2018 financial year a total of 5026 children and young people were 
in care in Western Australia. 2760 children were Aboriginal or Torres Strait 
Islander and 2269 were non-Aboriginal. Considering that Aboriginal and Torres 
Strait Islander people make up only 3.1 % of the Western Australian population 
this figure is very concerning. 

DoC has set targets to comply with the Aboriginal Placement Principle. 
Legislatively it is a priority that Aboriginal and Torres Strait Islander children are 
placed with Aboriginal and Torres Strait Islander family or carers 

In the 2017/2018 financial year the DoC target was set at 80% however only 
64% of Aboriginal and Torres Strait Islander children were actually placed with 
Aboriginal and Torres Strait Islander carers. 

The DoC in its 2017/2018 Annual Report said this is because "the number and 
proportion of Aboriginal children in care continues to increase at a higher rate 
than available placement options with Aboriginal carers or relatives." 

In the 2018/2019 financial year 1001 applications were lodged. This figure 
represented an increase of 17.9% in the number of applications received in 
previous years. 

The 2016/2017 DoC Annual Report outlined that the most common form of 
abuse of Aboriginal children is emotional abuse (42.7%), followed by neglect 
(34.1 %). Data collected from the DoC indicated that sexual abuse as an abuse 
type was less common for Aboriginal children (8.3%) compared to non
Aboriginal children (13.4%). The Children's Court of WA is not privy to DoC's 
statistics in relation to the prevalence of family violence. 

Respondent parents face a myriad of difficulties in the protection and care 
jurisdiction and a significant number of respondent parents are either 
perpetrators and/or victims of family and domestic violence. 

Respondent parents are likely to suffer from mental health issues, drug and 
alcohol issues, suffer from impairment, disability and may be incarcerated. 
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Respondent parents may also be homeless or living at risk, illiterate and may 
not have access to a mobile telephone. 

Despite the serious nature of protection and care proceedings, legal 
representation is not provided to the majority of respondents who proceed to 
trial. Legal representation of any of the respondent parents at trial has only 
occurred in 23.5% of cases in 2018/2019. It is LAWA policy not to give aid for 
representation at trial. This means that a significant number of respondent 
parents being greater than 76.5% (given that there are often two or more 
respondents who will be involved in a particular trial process) proceed to trial 
and must represent themselves. 

The fact that respondent parents who suffer from significant disadvantage are 
required to represent themselves at trial anecdotally is consistent with many 
parents giving up and not opposing orders sought by DoC. These orders have 
serious repercussions given that the respondent parent is losing their parental 
rights in relation to their child, in many cases until the child is aged 18 years. 

A victim of domestic violence may want to defend an application in respect of 
her child but due to the impact of that violence may not have the confidence, 
strength or ability to represent herself at trial. There is a danger she may not 
oppose an order because of the additional burden of being a victim of family 
violence on top of the burden of being self-represented. If a matter proceeds to 
trial then in many cases the magistrate will make orders that differ from the 
orders sought. In recent trials DoC has applied for orders that the child be placed 
under protection and care until the age of 18 years however magistrates have 
made time-limited orders recognising the possibility of reunification in the future. 

The limited legal assistance that is provided to parties is facilitated by LAWA is 
for initial advice and representation. Aboriginal Legal Service WA, Djinda 
Services and Aboriginal Family Law Service also provide limited legal services. 
The Family Inclusion Network of WA (FINWA) assists and on occasion has 
facilitated pro bona representation for respondent parents at trial. 

Additional funding for legal representation is urgently needed. The Children's 
Court will have an additional magistrate appointed to preside in the court for a 
two year pilot phase in order to enable a therapeutic protection and care court 
to operate. The court will only deal with approximately 40 - 60 families involved 
in protection and care matters at any given time. The urgent need for legal 
representation and support services in respect of the majority of applications 
and at trial remains unaddressed. 

You may choose to invite LAWA, the DoC and other legal services to make 
submissions in relation to the issues identified. 

2. Children's Court Criminal Jurisdiction

Young people who are charged with criminal offences and are aged between 1 0 
and 18 years at the time of the alleged offence appear in the Children's Court of 
Western Australia. The principles and objectives relevant to young offenders are 
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set out in the Young Offenders Act 1994. Many of the young offenders who 
appear in the criminal jurisdiction have been victims of family violence or have 
been exposed to high levels of family violence. A disproportionate number of 
young offenders are children who are under the protection and care of the CEO 
of DoC. Young people who commit violent offences or sexual offences have, in 
many cases, been victims of, or exposed to, significant family violence or harm. 

You may choose to invite the Department of Justice to make submissions on the 
prevalence of family violence in relation to young offenders and the programs 
available to young offenders who are perpetrators of family violence or have 
been the victims of family violence. 

Banksia Hill Detention Centre is the only detention centre in WA for children 
aged 1 O - 18 years. The muster on or about 4 October 2019 stood at 88 young 
people. This figure includes young people who are sentenced and remanded 
detainees and includes both boys and girls from all regions of the State. The 
percentage of that muster who were Aboriginal was 67%. 24% of the children in 
Detention are in the care of the CEO. 

Yours sincerely, 

Judge J Wager 
PRESIDENT 
CHILDREN'S COURT OF WA 

9 October 2019 
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